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ORAL ARGUMENTS

Timothy R. Johnson and Thomas K. Pryor

Introduction

In 1816, the state legislature of New Hampshire took control of Dartmouth College and acted
as its new board of trustees because the college was in financial disarray.! Dartmouth viewed
the takeover as a political move by the newly empowered Democratic-Republicans (Smith
1989, 14) and sued the state. At the outset, the case looked dim for the college. However, after
losing at trial, Daniel Webster joined Dartmouth’s counsel (Jeremiah Mason and Jeremiah
Smith) and argued the case on initial appeal. They lost there, too, as the Exeter Court upheld
the trial court’s decision allowing the state government to continue its oversight of the college
(Smith 1989, 14).

Webster (a graduate of Dartmouth) filed an appeal to the Supreme Court, and in 1819
argued Dartmontlt College v. Woodward. During oral argiuiments, Webster addressed the justices and
argued that New Hampshire’s decision to take over the Dartmouth board of trustees was made
i error. He explained that a 1769 royal English Charter established Dartmouth as a private edu-
cational institution, and he denied the state’s argument that the college was a public institution
simply because it served the citizens of New Hampshire. Instead, citing common law, natural
law, and historical records, Webster argued that state intervention was a violation of the contract
clause of the U.S. Constitution.

After exhausting applicable legal reasoning Webster laid out the policy consequences of a
decision against Dartmouth College: if the Court ruled for New Hampshire, then all private
institutions, not just colleges, would be in danger of losing control to the state. Specifically,
Webster insisted, “It will be a dangerous experiment, to hold these institutions subject to the
rise and fall of popular parties and the fluctuations of public opinions” (McIntyre 1903, quoted
m Peterson 1987, 100).

Finally, after four hours of intricate legal reasoning, Webster paused, and while no exact tran-
seript exists, O’ Brien (2000) reports his final impassioned plea for the justices to save the college:
“Sir [ know not how others feel, but for myself, when I see my Alma Mater surrounded like
Caesar in the senate house, by those who are reiterating stab upon stab, I would not for this right
hand, have her turn to me, and say It tu quoque mi filil And thou too, my son!” Several justices,
and almost everyone in the gallery, were brought to tears and, as O’Brien notes, “Webster’s ora-
tory won the day, as it often did” (257).
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This account is indicative of the early era of the Supreme Court—when Ereat orators gy
Webster, John Calhoun, and Henry Clay appeared before it. During this pt'l'.l{)ii, oral .n-gmm,l g
were elaborate oratories, but more importantly, they often provided the justices with l];t.'ir n.”ts
source of information about a case: briefs were ravely if ever submitted, and outside parties ;:

not submit amicis ariae (friend of the court) briefs. )

In contrast, the modern Court obtains information from many sources: litigant briefs (¢ “otlew
2008; Epstein, Segal and Johnson 1996; Epstein and Kobylka 1992), amicus curiae briefs (¢ Iu!ii:\
Corley, and Hamner 2013; Collins 2007; Collins 2004- Spriggs and Wahlbeck 1997), briek r::\'
certiorari (Black and Oweuns 2009; McGuire and Caldeira 1993: Caldeira and Wright 1988) l}':
media (Epstein and Knight 1998), and lower court opinions (Corley, Collins, and Calvin j'lll[ [;
One may wonder, then, why the Court continues to hear oral arguments when it can rv;ldilvl
obtain an abundance of information about a case from any number of credible sources. '

[ndeed, conventional wisdom in judicial politics suggests that oral arguments presented to the

Supreme Court generally have no impact on how the justices decide. As Segal and Spaeth (2002

280) argue, there is no indication oral argument “regularly, or even infrequently, determines who
wins and who loses.” Rohde and Spaceth (1976) assert oral arguments have little influence on
the outcome of a case because justices’ voting preferences are stable. As evidence that justices do
not think about these procecdings as they decide the legal and policy issues of a case, Segal and
Spacth (2002, 280) point out Justice Powell’s copious conference notes make almost m; refer-
ences to oral argument. This is important for their contention because conference (where jus-
tices cast initial votes in a case) occurs within a day or so of when justices sit for oral arguments
In short, Segal and Spaeth suggest that if none of the Justices used the words “oral ar;;ument”
during private conference discussions, then the proceedings in open court must not aftect the
outcome of the case. Generally, then, for Rohde and Spaeth and Segal and Spacth, justices’ votes
will not change as a result of what transpires during a one-hour exchange between the Court
and counsel.

The participants in oral arguments—justices and attorneys—contest this notion. Chief Jus-
tice Hughes claimed that oral arguments helped the Court “separate the wheat from the chaff”
(Frederick 2003, 3). Writing in 1955, Justice Harlan claimed that the view that oral arguments
do not “count” was a “greatly mistaken one” (6). He viewed oral arguments as “perhaps the
most effective weapon™ that appellate attorneys have (1955, 11). Contemporary justices share
that opinion. Chief Justice Roberts (2005, 69) has called them “terribly, terribly important,” and
Justice Scalia, who once called them a “dog and pony show,” tempered his view and later adimit-
ted that “things can be put into perspective during oral arguments in a way that they can’tin a
written brief” (O’Brien 2000, 260)

There is now a substantial body of research to suggest that the justices are correct—oral
arguments play a pivotal role in the Supreme Court’s decision-making process. This chapter
is divided into three sections. In the first section, we discuss scholarly accounts of oral argu-
ments, including early rescarch on the subject as well as more recent analyses. This section
outlines the various ways that oral argument can influence the justices’ decision-making pro-
cesses as well as how observing the justices’ behavior during these proceedings can help court
watchers predict and understand the final results of that decision-making process. The second
section provides some descriptive statistics of the Justices” behavior during oral argument
from 1986 to 2014. These data extend existing accounts, which largely demonstrate how the
Justices used the proceedings during the last years of the Rehnquist Court and the early years

of the Roberts Court. The final section outlines potential avenues for future research on oral
arguments,

Oral Arguments

Early Analyses of Oral Arguments

,reat deal of what we know about the Supreme Court comes from written sources—the final
gre:

A

ritten Opinions the justices release for each case (e.g., Spacth et al. 2015); the notes, papers,
W . 4 ;

F,Crmnal eftects of the justices (e.g.. Maltzman and Wahlbeck 1996; Murphy 1964); and, less
nonly, interviews with the justices and their clerks (e.g., Perry 1991).

and

While each of these data sources provides unique insights, there are notable downsides to

them as well. Written majority opinions are shared work-products and are less useful for deter-
mining the preferences and contributions of individual justices (see, e.g., Segal and Spaeth 2002).
purther, written opinions are only released at the final stage of the justices’ decision-making

rocess, giving us limited insight into what steps and negotiations led up to the final product.
Although the personal papers and individual interviews can help reveal some of the behind-the-
scenes interactions that lead up to the final written opinions, such data are increasingly difficult
to obtain. Finally, while justices have given public interviews in recent years (e.g., Totenberg
2015; C-SPAN 2015), they are notoriously reticent about giving meaningful insights into how
they decide cases, and their papers (if released) are not available to the public undl years after
they leave the bench. Chief Justice Burger’s papers, for example, will not be made available to
the public until 2026.

Oral arguments provide a valuable source of information for scholars who are interested in
understanding the Court’s decision-making process. First, they are the only public portion of the
Court’s decision-making process. Every other decision—from choosing which cases to hear, to
casting votes, to dratting opinions—occurs behind closed doors. In addition to being the only
public portion of the decision-making process, it is a rare opportunity to observe the justices
engage in relatively unscripted and potentially authentic behavior.

Although difficult to study, oral arguments have been the subject of scholarly inquiry for
decades. Early studies, however, used mostly anecdotal accounts of behavior at oral argument to
propose or test hypotheses. Miller and Barron (1975, 1210), for example, used anecdotes from
notable Supreme Counrt cases to demonstrate how the justices “can subtly steer counsel beyond
the frontiers of traditional doctrine” and subsequently push the law closer to the justices’ prefer-
ences and beyond the boundaries presented in the litigants’ briefs.

Wasby, D’Amato, and Metrailer (1970) used examples from cases dealing with racial equal-
ity and desegregation in the mid-twentieth century to suggest that the justices’ behavior at oral
argument could reveal their strategies and preferences in ways that opaque written opinions
could not. An analysis of the non-random sample of cases, for example, indicated that the jus-
tices” “questions” were often more appropriately deemed “statements” and that they appeared
to be negotiating over the legal and policy ramifications of the case with each other rather than
having a back and forth with the lawyers. Because there was a strong parallel between the jus-
tices” questions during oral argument and their final decisions on the merits, Wasby, 12’ Amato,
and Metrailer suggested that their behavior during oral argument could be used to better under-
stand the justices’ strategies and preferences. Prettyman (1984) conducted a “somewhat at ran-
dom” (556) analysis of oral arguments to find instances in which the justices posed hypothetical
questions to the litigants. He concluded, similar to Wasby and his colleagues, that the justices
were using hypotheticals both to test the policy implications of their decision and to engage in
akind of “pre-conference” discussion with their fellow justices.

Schubert et al. (1992) provided the first generalizable account of oral arguments. In their
analysis, they studied the transeripts and audio recordings of 300 randomly selected oral argu-

ments and looked at word usage, pitch and other acoustical components of the justices’ speech,
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and the types of arguments that each justice made. Schubert et al., however, were primar,‘]y
focused on two related goals: proving that oral arguments matter to the justices and that obge,..
vational methods can and should be used to rigorously study them.

Recent Oral Argument Research

Much of what we know about oral arguments comes from analyses conducted over the pag
fifteen years. This work has firmly established that these proceedings are a pivotal stage in the
Court’s decision-making process for three reasons. First, the justices use oral arguments to gathe,
information relevant to their decision-making task. Second, the justices use these proceedings
as a “pre-conference” conversation that aids in coalition formation. Finally, the justices can be
directly influenced and persuaded by arguments presented during the proceedings. Given the
essential nature that these proceedings play in the Court’s decision-making process, a signifi-
cant body of research has established that the justices’ behavior is predictive of how they wi]|
ultimately decide cases they hear. In this section we discuss, in depth, the four main bodies of
research that focus on this aspect of the Court’s decision-making process—oral arguments as an
information gathering tool, oral arguments and coalition formation, oral arguments and persua-
ston, and oral arguments and prediction.

Oral Arguments as an Information Gathering Tool

The justices have access to a substantial amount of information in the form litigant and amicus
briefs. These briefs serve to inform the justices about the legal merits of various arguments and the
policy and strategic implications of potential outcomes (Collins 2007). As Johnson (2004) notes,
however, the justices are passive recipients of this information: they do not directly control what
the parties include in their briefs. Oral arguments play an essential role in the justices’ decision-
making process, then, because they represent the first and best opportunity that the justices have
to actively seck out information that they deem relevant to their decision-making task.

Justice Harlan (1955, 7) argued that “oral argument gives an opportunity for interchange
between court and counsel” to engage in a joint effort to “search out the truth both as to the
facts and the law.” Early Court watchers also seized upon the fact that the justices raise novel
isstes in oral argument in an attempt to use litigants to better understand the legal merits and
policy implications of various arguments (Miller and Barron 1975; Prettyman 1984). In fact,
studies on attorney quality imply that more-experienced attorneys are more persuasive at least
in part because they are better able to reduce the cost justices must pay to obtain informa-
tion (McGuire 1995; McGuire 1998; see also Johnson, Wahlbeck, and Spriggs 2006). McGuire
(1998, 522) argues that “|o|ne constant in all litigation, however, is the justices’ need for reliable
information-data and clarity about the nature of the legal principles in conflict that will enable
them to maximize their policy designs in the most informed manner.”

Oral arguments are not just about discussing legal principles. As policy-maximizing actors,
the justices require information about the potential policy implications of their decision
(McAtee and McGuire 2007; Bailey, Kamoi and Maltzman 2005). Because they require the
other government branches to implement their opinions, the justices also need information
about the preferences of external actors and how the other branches may respound to their deci-
sions (Johnson 2003; Epstein and Knight 1998). Oral arguments provide an invaluable source
of information on both of those fronts. Johnson (2004) explicitly tests whether the justices use
oral arguments to seck out information that is not contained in the briefs by content coding
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the questions raised during the proceedings and comparing them to the issues included in the
jitigants” and amicus briefs. Specifically, he finds that the justices use oral arguments to “obtain
information beyond that which is provided by the parties” to the case and, more specifically,
that they use oral argument to “determine the extent of their policy options [and] to help them
form beliefs about the preferences of external actors” and how those actors may respond to the
Court’s decision (Johnson 2004, 55-56). Philips and Carter (2010) similarly suggest that the
ju

increased over time.

stices seek out novel information during oral argument and that this behavior has actually

Ringsmuth and Johnson (2013) validate these findings and produce further evidence that the
Court behaves strategically during oral argument: the justices are more likely to seek out infor-
mation about Congress and its preferences when the Court is constrained (i.e., ideologically
distant relative to the median members of both chambers of Congress). Black, Sorenson, and
Johnson (2013) add evidence that the justices are more actively engaged in seeking out informa-
tion during oral arguments during those cases that are deemed politically salient by the media (as
determined by the New York Tines salience measure [Epstein and Segal 2000]). In fact, they argue
that asking more questions during oral argument—and hence seeking out more information
about a case—is a sign that the case is personally salient. In turn, this individual-level measure
of salience can help scholars better understand and predict how many separate opinions may be
filed, whether a justice will file a concurring opinion, and which justice will be assigned the task
of authoring the majority opinion.

Oral arguments are a pivotal step in the Court’s decision-making process, then, because they
provide the justices with an opportunity to seek out new information that is relevant to their
decision-making tasks. The justices use oral arguments to ask the litigants about the legal merits
of their arguments and to help them understand the potential policy implications of different
case outcomes. Further, these proceedings help the justices better understand how external
actors might respond to their decision. Finally, as we discuss further in the next section, oral
arguments can help them understand their colleagues’ preferences about how to decide specific

cases.

Oral Arguments and Coalition Formation

Hockstra and Johnson (2003) tackle a perennial puzzle of why and when the justices will
schedule a case for reargument, given the substantial costs in terms of time and effort that such
a decision entails. They find that the justices are substantially more likely to schedule a case for
reargument when the policy outcome of the decision is in doubt. The authors suggest that the
Justices use reargument as a means of garnering more information about the size and shape of
the eventual majority coalition and what policy outcome that coalition will settle upon.

For us, the point of Hockstra and Johnson’s conclusion is that the justices do not just use
onal arguments to gain information about the legal and policy elements of a case. Rather, they
also use these proceedings to gain information about each other’s preferences and to gain a
better understanding of who is willing to vote for a particular legal and policy outconie in a
case. A substantial amount of research confirms that the justices use oral arguments as a kind
of “pre-conference” (Frederick 2003). Indeed, justices use this time to learn about each other’s
preferences, to try to alter each other’s view of a case, and to engage in preliminary negotiations
about the final decision (Wasby et al. 1976; Prettyman 1984; Baum 1995).

For example, analyses of the notes Justice Powell (Johnson 2004; Black, Johnson, and
Wedeking 2014) and Justice Blackmun (Black, Johnson, and Wedeking 2014) took during oral
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arguments indicate that they listen to their colleagues’ comments with an ear roward d".""'“lin
ing how coalitions will form and particularly how their ideological allies and opponenty ”“L{h;
vote. These records are sometimes so good that a justice can use this information to aceypa,
predict how her colleagues will vote on the case (Black, Johnson, and Wedeking 2014).
Black, Johnson, and Wedeking (2009) further demonstrate that justices interrupt each othey

Urately,

in a strategic fashion. A justice is more likely to interrupt a colleague who had previously inge,.
rupted her in the past, and the justices generally interrupt colleagues who are 'd""’l"s-:'lt'ally
distant from them more frequently than they do their ideological allies, This SUGEESts, to Blycy
and his colleagues, that the justices may strategically interrupt each other so as to “hinder
learning process with an eye toward the coalition formation process” (2009, 350). They replicage
and expand this finding in Black, Johnson, and Wedeking (2014). Using multivariate methods
they demonstrate that the justices, as policy-maximizing actors, are more likely to inlm'rupt.
colleagues who are ideologically distant. Doing so, they argue, impedes the interrupted justices
ability to share information with their ideological wing and hinders the coalition formatioy
process.

In addition, justices are also more likely to interrupt colleagues who carlier iterrupted thepy,
(Black, Johnson and Wedeking 2014). The justices may be policy-maximizing actors, but they
are also human beings who may take umbrage at being interrupted by a colleague, even if thyt
colleague is an ideological ally. Black, Johnson, and Wedeking also determined that a justice is
more likely to interrupt her colleagues when she is considered to be an expert in the legal arey
at issue and that justices in general are less likely to interrupt each other when the case deals
with complicated legal questions. The justices’ policy-oriented behavior is tempered by a desire
to learn about the legal merits of the case. The justices thus use oral arguments to begin the
coalition formation process and to strategically interfere with opposing coalitions’ ability to do
the same within the dual constraints of meeting collegial expectations and learning about the
legal merits of the case,

Oral Argument and Persuasion

Certainly the previous sections indicate justices can and do use oral arguments to gain infor-
mation about the policy outcomes of a case and about each other’s preferences, but the key
question is whether they are actually persuaded by arguments presented to them during these
proceedings. Or are oral arguments simply a “dog and pony show” in which the justices use
the attorneys to engage in a “pre-conference” conversation rather than, as is intended, glving
litigants an opportunity to inform and persuade the Court about the merits of their cases?
As Segal and Spacth (2002) argue, the justices may engage in strategic interaction, but their
tinal votes on the merits of a case should be a sincere reflection of their (relatively fixed)
attitudinal preferences. In this vein, oral arguments may be useful but will have little to no
eftect on justices’ votes because their preferences should be both strong and stable (Rohde
and Spacth 1976).

Although Segal and Spaeth (2002) suggest justices may not be persuaded to vote in a given
way based on what transpires during oral arguments, the justices tend to disagree with this
assessinent. For instance, Justice Ginsburg once cautioned that “not many cases, it is true, are
won on the oral argument alone, but a case can be lost |at oral argument]” (Frederick 2003, x).
Former Chief Justice Rehnquist has made similatly restrained comments about the probability
that a justice changes her vote based on oral arguiment, when he admitted that “|oral argument]
does make a difference: I think that in a significant minority of the cases in which I have heard
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eument, [ have left the beneh feeling different about the case than [ did when I came on

ord | al

he pench™ (quoted in Roberts 2005, 80). Recent research has focused on how and when oral
.l.-laumcuts might play a role in altering or even changing the justices’ decisions on a case. Schol-
'Irj demonstrate at least two ways that oral arguments can alter the justices’ votes. First, these
]n'nccctlill_!:ré might provide unique information that clarifies the legal or policy elements of a
i--]q(', Second, oral arguments may influence the justices’ votes by altering the frame or dominant
fssuie of the case.

The first way that oral arguments may serve to persuade the justices is by providing them
with povel information that alters their view of the case. As we discuss above, these proceedings
cerve the important function of providing the justices with relevant information about the legal
and policy elements of a case, as well as about the preferences of actors external to the Court.
The justices may have strong and unwavering preferences but, unless one assumes they are per-
fectly informed, they may need additional information to determine the potential ideological
jmpact of their decision. Oral arguments provide litigants an opportunity to supply the justices
with the information they need to translate their preferences into law.

McGuire (1995, 1998), for example, suggests that more-experienced litigants have a greater
probability of winning than their similarly situated but less-experienced peers. McGuire argues
that this is because repeat players are better able to provide the justices with essential information
about the legal and policy merits of the case. Although McGuire does not differentiate between
information provided in the litigants’ briefs and during their oral arguments, his findings provide
preliminary support for the hypothesis that arguments made at oral arguments can be persuasive:
If the justices had strong and unwavering priors about the case, the quality of information pro-
vided by attorneys would have little-to-no effect on the justices’ votes.

Beyond the specific quality of attorneys who appear, Johnson (2004) offers evidence that
information presented during oral arguments uniquely influeuces the justices’ votes. He hypoth-
esizes that if oral arguments play a significant role in how the justices’ make their decisions,
then information from these proceedings should feacure prominently in the Court’s eventual
opimous. To test this claim Johnson tabulates the arguments raised in litigant and anricus briefs
as well as the arguments raised during oral arguments. He then tracks which arguments found
their way into the Court’s eventual majority opinion. The results demonstrate that the justices
make statistically and substantively significant use of information that emanates only from oral
arguments. Hence, the justices can and do use these proceedings to elicit useful information
that informs their beliefs and preferences about the case and, subsequently, alter their legal and
policy decisions.

The second way that oral arguments may influence the justices” votes is by altering the
frame ov dominant issue of the case. Wedeking (2010) finds that external actors’ behavior can
affect the justices’ decisions through an analysis of how litigants and the lower courts frame
their arguments. Because petitioners lost at the lower court level, they have a strategic incen-
bve to provide an alternative frame of the case when appearing before the Supreme Court.
Indeed, to adopt the same framie as they did in the lower court would be to present a view that
has already lost. Wedeking finds that, all else equal, when petitioners use an alternative frame
fiom the lower court decision, they increases their odds of winning the case. This suggests that
changing the rhetorical dimension of the case can lead to a more favorable mterpretation, “just
¢nough to change the political outcome from an apparent loss to a victory” (Wedeking 2010,
619). Wedeking suggests that this finding is consistent with Kritzer and Richard’s (2002) work
on the constraining force of the law on judicial decisions. Per Kritzer and Richards, the justices

feel constrained to operate within an established jurisprudential regime; if the litigants can shift
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the debate to one that is more favorable to them (by, for example, altering the level ol'SL‘ruli”y}
they may be able to snatch “victory from the jaws of defeat™ (Epstein and Shvetsova 2002, 93)
The justices also use this sort of heresthetical maneuvering during oral arguments to alte

ot

L

ang
2006, Black, Schutte, and Johnson (2013) demonstrate that the justices were more likely to rajg,

case outcomes. Analyzing the justices’ behavior during these proceedings between 1998

and discuss threshold issues—that is, whether the case was moot—when the most likely resy

t
on the merits deviates from their preferred policy outcome. If a justice knows that the case will
likely be resolved in a fashion that is inconsistent with her preferences, she is more likely o
push her colleagues to dispose of the case on a threshold issue. This finding is consistent With
experimental research into motivated reasoning and legal decision making (Braman 20006). The
bottom line is that, by reframing the issues during oral arguments, the litigants and justices can
alter the debate and, in some instances, alter the outcome of the case as well.

Finally, Johnson, Wahlbeck, and Spriggs (2006) provide compelling evidence that oral argu-
ments matter by piecing together these various threads of research. They systematically codeq
Justice Blackmun’s grades of attorney quality during oral argument and show, first, that he
tended to give better grades to lawyers who possessed characteristics that are typically associ-
ated with high-quality advocates. Attorneys with more litigating experience or attorneys who
attended elite law schools, for example, tended to receive better grades. Second, Blackmun’s
grades were significant predictors of how the Court would vote, even when controlling for
other legally and attitudinally relevant variables and even when controlling for those same back-
ground characteristics used to determine that Blackmun’s grades were not randomly assigned.
[n confirmation of these findings, Ringsmuth, Bryan, and Johnson (2013) look at the pre- and
post-oral argument notes of Powell and Blackmun and find that the justices’ altered their dispo-
sition about a case due in part to the arguments raised in oral argument. Whether by providing
high-quality information or by strategically reframing the case, better performance by attorneys
during oral arguments clearly seems to increase the odds that a litigant will win the case.

Using Oral Arguments to Predict Qutcomes

Finally, we turn to whether what transpires during oral arguments can help scholars predict
which side will actually win a case. Recall that oral arguments provide the justices with impor-
tant and unique information, that they assist the justices in coalition formation, and that they
can even persuade the justices to change their views and ultimate decisions in a case. Given the
pivotal role that these proceedings play in the Court’s decision-making process, it should not
be surprising to find that court watchers can use oral arguments to predict how the Court will
rule in a given case.

Very early on in the study of oral arguments, scholars knew or at least suspected that the
Justices” behavior could signal their eventual votes. Wasby et al. (1976) and Cohen (1978), for
example, conducted qualitative assessments of the justices” behavior during these proceedings
and noted that the justices” questions and statements closely mirrored the outcome and analysis
used to justify that outcome in the Court’s written opinions. Greenhouse (2004) noted that she
could outperform statistical models of Supreme Court decision making and legal experts due, at
least in part, from her ability to make inferences about the justices” behavior during oral argu-
ments. The question becomes whether the justices systematically telegraph their intent in such
a way that can be captured through methodical data collection.

Early analyses based on small samples of cases determined that the justices speak at different
rates from each other and at different rates among cases, providing a useful if simple variable to
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Jetermine, from a quantitative level, whether the justices’ behavior can be used to predict their
yotes (Wasby et al. 1976; Schubert et al. 1992). A smattering of studies used this intuition to
conduct small-N quantitative analyses of cases to determine whether the rate ac which justices

spe

ments and coded each justices’ comments based on how “helpful” or “hostile” their comments

ak is predictive of how they will vote. Shullman (2004), for example, watched ten oral argu-

were to the litigant. She notes that the justices generally ask more hostile questions than friendly
questions, that they specifically asked more hostile questions of the litigant who would go on to
jose, and that they generally ask more questions (helpful and hostile) of litigants who would go
on to lose. Chief Justice Roberts (2005) conducted a similar analysis of fourteen cases from 1980
and fourteen cases from 2003. He found that the litigant who was asked the most questions lost
in twenty-four of those twenty-eight cases. Wrightsman (2008) analyzed a non-random sample
of twelve “ideological” cases and twelve “non-ideological” cases from the October 2004 term.
He defined an ideological case as one that should “trigger a value-laden bias in a justice” (137).
His analysis largely confirms what Shullman and Roberts found. That is, the side receiving more
those that are probably more controver-

questions lost in seven of the twelve ideological cases
sial for the Court. This number dramatically decreases, however, in the non-ideological cases. In
those, he could predict the winner in only three of the twelve cases.

Johnson et al. (2009) conducted perhaps the first rigorous, large-N analysis of whether the
justices” behavior during oral arguments is predictive of their final votes by studying all oral
argument transeripts from the 1979 to 1995 terms of the Court. They note that the mean
number of questions asked per case increased over that time period, from a minimum of slightly
above 80 questions per case in 1985 to a maximum of 147 questions per case in 1995, Further-
more, they found that the average number of words uttered by the justices during the proceed-
ings increased from about 2,000 words at the tail end of the Burger Court to over 2,800 words
per oral argument in the early 1990s.

Importantly, Johnson et al. (2009) demonstrate that the relative number of questions and
words directed at the two sides is a statistically and substantively significant predictor of who will
win a case. Indeed, when controlling for the justices” ideological preferences and other relevant
variables (such as solicitor general and interest-group participation) multivariate analysis indi-
cates that there is a .64 probability of reversal when the justices ask the same number of ques-
tions of each side, but-only a .39 probability of reversal when the justices ask the petitioner fifty
more questions than the respondent. They find a similar pattern when analyzing the number of
words spoken by the justices during each side’s argument.

This large-N, quantitative study indicates that the justices’ behavior during oral arguments is
highly predictive of their final votes. It more generally demonstrates that simple observational
data can be used to make such predictions.” Subsequent analysis has delved deeper into the
theory and data to generate more qualitatively rich accounts of the justices” behavior. Draw-
ing on the fields of social psychology and linguistics, Black et al. (2011) hypothesize that the
justices are likely to exhibit their preferences and views through the emotional content of their
language during oral argument. If the justices have a preference, especially a strong preference,
their “words, and the emotions behind them,” can provide observers valuable insights into the
Justices’ “intentions, motives, and desires” (Black et al. 2011, 573).

To test this hypothesis, Black and his colleagues analyzed Court-level behavior during oral
arguments from 1979 to 2008 and justice-level behavior from 2004 to 2008.* In so doing,
they examined whether the justices used more negative words when speaking to the side they
mtended to vote against. More specifically, they coded all of the words spoken in terms of posi-
tive or negative connotation using the Dictionary of Affect in Language (Whissell 1989; Whissell
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et al. 1986) and found that, when controlling for politically relevant variables, the relative Per.
cent of unpleasant words directed at the litigants is a statistically and substantively signiﬁc(ﬂmt,
predictor of how the Court and individual justices are likely to vote. As they put it,“[w|hepy the
Court’s unpleasantniess is at the sample average of 0 (i.e., balanced treatment for the petitione,
and respondent), the petitioner’s likelihood of winning is 0.61. .. . However, when the COUl‘t
directs significantly more unpleasant language towards the ... petitioner the likelihood of reye,.
sal drops to an anemic 0.48” (Black et al. 2011, 578).

Ultimately, the public discussion that transpires at oral arguments can and does help scholyy
predict case outcomes. Combined with the other advantages of analyzing these proceedings
is clear that Supreme Court oral arguments are, and should be, an important part of the Cougg,
decision-making process. In the next section, we turn to expanding the knowledge we haye

about these proceedings.

Supreme Court Oral Arguments: A Snapshot

[nn this section we provide some descriptive statistics of the justices’ behavior during oral argy.-
ments from 1986 to 2014. These data extend existing accounts, which largely demonstrate hoy
the justices have used these proceedings during the last years of the Rehnquist Court and the
early years of the Roberts Court.

We draw our mitial data from the justice-identified transcripts of all oral arguments from
2004 onward. Prior to that, transcripts identified when a justice was speaking but not whic;
justice was speaking. These data come from the Oyez project, which has undertaken the task of
using both machine and hand coding to voice-identify each speaker in all oral arguments for
which transcripts and recordings are available. Currently, an incomplete dataset is available for
orally argued cases stretching back to 1986. Although cases are missing, these data allow us to
draw some preliminary inferences about the justices’ behavior over this time period. Thus, our
data include all available cases from 1986 to 2004.

We initially present data on the number of times the justices speak during oral arguments.
Although previous studies have attempted to develop coding schemes that differentiate between
questions and statements (e.g., Wrighstman 2008), we present the data on every time a justice
speaks during these proceedings. Tracking each utterance is in line with recent rescarch in the
field (Black et al. 2011) and provides a reliable picture of the justices’ behavior.

Figure 13.1 presents box-and-whisker plots of the number of utterances that the Court made
in aggregate from 1986 through 2014.> The black circle represents the mean number of utter-
ances per case. The middle line in the shaded region represents the median number of utter-
ances, while the top and bottom of the shaded region represent the 75¢th and 25th percentile of
utterances, respectively. The upper and lower whisker indicate the highest and lowest value that
is within 1.5 times the interquartile range, respectively. Each individual dot represents an outlier
case (i.e., cases that fall outside 1.5 times the interquartile range).

The mean number of utterances per oral argument during this time period is about 110.
Given that oral arguments are typically scheduled to last for only one hour, this means the
justices speak almost once per minute. As Figure 13.1 demoustrates, the Court’s overall rate
of speaking has been relatively stable over the past two decades. The mean number of utter-
ances ranges from a low of about 96 in 1986 to a high of about 139 in 2000. There arc several
outliers in the data. One notable case is McConnell v. FEC, which produced 348 utterances.
The Court scheduled four hours of argument for McConnell, a case that dealt with provi-
sions of the controversial Bipartisan Campaign Reform Act and which eventually produced
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Figure 13,1 Court Speaking-Level Rates

Note: The black circle represents the mean number of utterances per case. The middle line in the shaded region
represents the median number of utterances, while the top and bottom of the shaded region represent the 75th and
25th percentile of utterances, respectively. The upper and lower whisker indicate the highest and lowest value that is
within L5 times the interquartile range, respectively. Each individual dot represents an outlier case (i.c., cases that fall
outside 1.5 times the interquartile range)

1 272-page written opinion. The other notable outlier was Maryland v. Blake, a case involving
asuspect’s right to an attorney. The arguments in Blake were of the standard length, but the
Justices frequently intervupted and spoke over each other and the attorneys (Black, Johnson,
and Wedeking 2009, 339), perhaps implying a degree of confusion or agitation over the issues
being presented. The Court released a unanimous opinion dismissing the writ of certiorari as
mprovidently granted.”

Changes in the Court’s composition do not seem to have a noticeable effect on the overall
rate at which the justices as a group speak. Of course, aggregate numbers of this sort may be
hiding cross-cutting trends. For example, the famously silent Justice Thomas replaced Justice
Marshall in 1991. Justice Marshall did not participate much in oral arguments toward the end
of his career, but any case in which Thomas speaks is an outlier. As such we might expect
- overall drop in the aggregate number of utterances made by the Court when Thomas
Jomed. On the other hand, Thomas was preceded by the addition of Justice Souter in 1990
and followed by the addition Justice Breyer in 1994, Souter contributes at an average rate but
teplaced a fairly silent Justice Brennan. Justice Breyer is one of the more verbose members of
the Court and replaced the relatively quiet Justice Blackmun. This means that any effect Jus-

tice Thomas's addition to the Court would have was offset by the addition of Justices Souter
and Breyer,
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Figure 13.2 demonstrates the extreme variability in the number of utterances made by indi-
o

idual justices. Each individual graph tracks one seat on the Court from 1986 through 2014 and
vidual

the rate )
ns between justices, but also a great deal of variation over time for each individual justice.

at which a justice and his replacement(s) speak. There is significant variation of speaking

qattc

Ful‘l'ht’
jate across all cases. Rather, their behavior appears to be very case-dependent, lending credence

Black, Sorenson, and Johnson’s (2013) argument that the justices’ behavior during these
cedings is likely indicative of their level of engagement in the case. More than that, it calls

r, the often broad interquartile ranges indicate that the justices do not speak at a fixed

)
P]'m'
sueention for the need to study oral argument behavior using justice-centered models that can

,ccount for the idiosyncratic behavior of each justice. We expand upon that and other areas of

future research in the next section.

Oral Arguments: Future Directions

Although now a much more well-studied phenomenon, oral arguments still represent an under-
illed area of inquiry within law and political science; The study of oral arguments is poised
1o make great strides as technological tools become more sophisticated and new data sources
become available. There are at least three areas in which this research can and should be directed:
»dvancing our theoretical understanding of what drives the justices’ behavior during oral argu-
ments, developing a more nuanced understanding of justice-specific behavior during these pro-

ceedings, and expanding the study of oral arguments beyond the Supreme Court.

Theory and Oral Arguments

A great deal of rescarch to date is implicitly, if not explicitly, agnostic as to what motivates the
justices’ behavior during oral arguments. In particular, recent rescarch in this area rarely discusses
directly whether and when any of the major models of judicial decision making best explains
the justices” behavior: the legal model, the attitudinal model, the strategic model, or a behavio-
ral model. Certainly some work addresses this question head-on. Johnson (2004), for example,
makes an explicit argument that the justices are not single-minded policy-maximizing actors per
aclassical attitudinalist conception and that the strategic model can better explain their behavior
during oral argument. Other work 1s at least implicitly grounded in one or more models of
decision making. Black et al. (2011), for example, straddle behavioral and attitudinal explanations
of the justices’ behavior by using theories of linguistics and cognition from social psychology
while also controlling for traditional conceptions of the justices’ ideological predispositions as
explained by attitudinalist accounts.

And yet other work is ambivalent as to what best describes the justices’ behavior. Epstein,
Landes, and Posner (2010, 436-437), for example, argue that the legal and “realistic” (i.c., a com-
bination of strategic and attitudinal models) models are “compatible” The justices’ desire to get
the “right” legal answer by acting in “accordance with statutory language and with precedent,
for exaniple, both economizes on judicial time and creates the politically vahuable impression
that judges merely follow or apply law and do not just make it up as they go along to promote
their political preferences” (Epstein, Landes, and Posner 2010, 437). There are benefits to be had
by exploring the tension between these schools of thought and identifying why and when the
Justices pursue legal, policy, or strategic goals during oral argument. Doing so would not just
Provide a better understanding of how the Court operates, but would also enhance our predic-

tive models of the Court’s behavior.
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Justice-Specific Analysis

Studies have demonstrated that the rate at which Justices ask questions during oral AGUMmep,
S OF question,

and manner in which they are posed vary from justice to Justice. The most extreme ex

vary from each other, vary over time, and vary from case to case. Stmilarly, the type

Hmple

of

this variation is Justice Thomas, who is notorious for his silence durine oral arguments, bur gl
o £ luc

are more nuanced differences among the justices as well. More research i”""'-'mti““'-"F“i'L'iﬁc

behavior will improve models by accounting for each Justices” whosyneratic approach o o]
arguments.

Shuilman (2004), for instance, generated qualitative descriptions of the justices’ behavior dur-
ing oral arguments, She found that the professorial Breyer tends to ask more hypothetical ques.
tions; Stevens, while polite, tends to ask many hostile questions (and does so at about the Same
rate regardless of who he ends up voting for); and Kennedy tends to ask neutral questions, Thg
coincides with Epstein, Landes, and Posner’s analysis (2010), which determined that the “More
question rule” (i.c., when a justice asks more questions of one side, she tends to vote against thag
side) applics to all of the justices with the exception of Justice Rennedy, whose behavior towards
petitioners and respondents is not at all predictive, in statistical terms, of how he will Vote,
Epstein, Landes, and Posner argue that this is consistent with Justice Kennedy's perceived role o
being the swing vote on the bench. As additional justice-identifying data become available, and
as linguistic software umproves and becomes more accessible, political scientists should continye
to study justice-specific behavior during oral arguments, Using data-driven techniques to cre-
ate profiles of each justices’ unique approach to oral arguments would provide more predictive
power to our models and deeper explanations of the justices’ behavior.

Moving Beyond the Supreme Court

Finally, the study of oral arguments tends to be dominated by the U.S. Supreme Court. The
Supreme Court is the most powerful and public organ of the U.S. judiciary and, consequently,
produces the most observable data to collect and study. We should increasingly turn our focus
to political phenomena occurring in oral arguments in lower level federal courts, state courts,
and judiciaries around the world. This is a normatively compelling goal, and a scientifically
compelling one as well. Expanding the scope of study provides an opportunity to test theories
of judicial behavior on courts that have different institutional rules, that include different types
of members, and that operate in distinct political, cultural, and economic contexts. This will
increase our understanding not only of oral arguments and the Jjudicial process, but of political
phenomena more generally.

Conclusion

Research into oral arguments has demounstrated that these proceedings matter. The justices use
oral arguments to gather information important to their decision-making task. They engage in
strategic interactions meant to form-—or interrupt the formation of—majority coalitions prior
to conference. The information and arguments provided during oral arguments, from both the
advocates and the justices, can alter and sometimes even change the justices’ votes. And obsery-
ing the justices’ behavior during oral arguments can power models that predict the justices’ votes.

As research methods improve and become more sophisticated, so too will our understand-
ing of the role that oral arguments play in the decision-making process. Oral arguments pre-
sent researchers with a unique opportunity to study the justices engaging in public and often
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il““'Ll behavior. As the field capitalizes on that opportunity, we have no doubt that we will
1seT ) . 3 . : . . " a
juce novel findings that greatly increase our understanding of the Supreme Court and the
(014

\ry A8 an institution.

judlcl.

Notes

e cection comes from Johnson (2004) and is used with permission from the author, '
) I-h!;\ .\::{i(c\ do release their opiniens in open court, but this occurs once they have made their decisions.
.3 .:ill:‘,j‘]l,-:t. ,|||.1.|I\'scs with similar results have also been featured in vnrious'law rcvie\y pub]icntigns (Lg,
: l stein, Landes, and Posner 2010; Philips and Carter 2010), Even media Ou_tlcts; ]<1kc FI‘VCTI]?I’WEIght
“-}L”lem_ 2015) have "discovered” that oral argument cﬁt;\ can be used to predict case 9;1tcglf11)es. .
At the time at which the Black et al. article was pub]lshed,' oral argument transcrlptsil‘(:ent} led th‘qs—
.m“ in only those cases argued berween 2004 and later, Prior to thosc years, the transcripts only specify
that the “Court” is spcaking. |

cai o Aaen seedlude all teargved enses.
. |_[“:“: ':i:‘:ll']t ‘]:ﬂ;":’l‘m'lll [.:i: :]ﬂ:{';’m of oral arguments over the course of three days for National F(’dcm_lioAu
. L‘I]I:Mﬁ';'wud':'”.r Businesses 1 Sebelius, 132 S.Ct. 2566 (2012). This casc is almost certainly an outlier, but it is
€

currently missing from our dataset.
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